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STATEMENT OF THE CASE

This matter came before the Utah State Tax Comomdsr an Initial Hearing pursuant to the
provisions of Utah Code Ann. §59-1-502.5, on Audiist2006.

On December 9, 2005, Auditing Division (“Divisioni§sued Statutory Notices of Audit
Change (“Statutory Notices”) to the Petitioner, osjmg additional Utah income tax for the 2002 ab@iRtax
years. The Division imposed $$$$$ in additional fiar the 2002 tax year, plus interest, and $$3$8$$ i
additional tax for the 2003 tax year, plus interésie Division did not impose any penalties.

The Petitioner is a FOREIGN 1 citizen who retiredni the FOREIGN 1 Air Force and
moved to Utah in 1995 with his wife. The Petitioreea permanent resident of the United Statesaarsda
Utah resident individual during the years at issuthis appeal. Specifically at issue is whetler pension
income he received from COUNTRY 1 while a Utahdesi individual in 2002 and 2003 is subject to Utah

income taxation.
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For the tax years at issue, the Petitioner fileahUesident returns as a married taxpayer filing
separately from his wife. On his returns, he déstias an “equitable adjustment” the pension indoertead
received from COUNTRY 1, which reduced his Utahlialility to zero for both years. The Petitiom&ims
that he believed the deduction was justified purst@the Double Taxation Convention (“Conventigra)
treaty signed by the United States and COUNTRY &wuoid the double taxation of income. Because
COUNTRY 1 taxed the pension income he receivetdén2002 and 2003 tax years, the Petitioner believed
that Utah was prohibited under the terms of thev@ation from taxing the income as well. The Petiér
believes it would be unfair to impose Utah tax on for these two years and asks the Commissioneriurn
the Division’s assessment. In the alternative,ukhthe Commission determine the taxes to be dae, h
requests that the Commission waive the interestiha imposed.

The Division determined otherwise. The Divisiomtands that although the Convention
prohibits the United States from imposing fedarabme tax on income that is also taxed by COUNTRiY 1
makes no mention of taxes imposed by the individtaes of the United States and, thus, allonate i tax
income that is also taxable in COUNTRY 1. In aiddit the Division argues that Utah law does novjgi®a
credit for taxes paid to another country to be i@pjphgainst a person’s Utah tax liability.

APPLICABLE LAW

Under Utah Code Ann.859-10-104(1), “a tax is imgmben the state taxable income . . . of
everyresident individual” (emphasis added). “State taxable income” israfiin UCA859-10-112 to
mean “in the case of a resident individual measddderal taxable income (as defined by §59-10-111)
with the modifications, subtractions, and adjusttagmovided in §59-10-114 . . .”

Equitable Adjustments. For the 2002 tax year, UCA §59-10-115 specifigatovided

that a taxpayer could claim an equitable adjustmérre: 1) an item of gross income in the taxpayer’
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current year federal adjusted gross income wagsltaye state in a prior year; 2) the taxpayer respor

certain gains or losses associated with the owiped§iproperty; and 3) the taxpayer receives certai

distributions from an electing small business caapion. In addition, Subsection 59-10-115(4) pded
that the Commission could specify in rule othecwinstances allowing for equitable adjustment, as
follows in pertinent part:

The commission shall by rule prescribe for adjustimi¢o state taxable income of
the taxpayer in circumstances other than thosdfmmkby Subsection (1), (2),

and (3) of this section where, solely by reasothefenactment of this chapter, the
taxpayer would otherwise receive or have receivdduble tax benefit or suffer

or have suffered a double tax detriment. . . .

The Commission adopted Utah Admin. Rule R865-@1Rule 4”) to address other
amounts of income that may qualify as an equitadjastment to Utah taxable income, as follows:

A. Every taxpayer shall report and the Tax Cassion shall make or allow such
adjustments to the taxpayer's state taxable in@srae necessary to prevent the
inclusion or deduction for a second time on hishUtecome tax return of items
involved in determining his federal taxable inco®ech adjustments shall be made
or allowed in an equitable manner as defined irhl@ade Ann. 59-10-115 or as
determined by the Tax Commission consistent witbvigions of the Individual
Income Tax Act.

B. In computing the Utah portion of a nonresittefederal adjusted gross income;
any capital losses, net long-term capital gainsg, et operating losses shall be
included only to the extent that these items wetdaken into account in computing
the taxable income of the taxpayer for state incam@urposes for any taxable year
prior to January 2, 1973.

Credit for Taxes Paid to Another State. During the tax years at issue, UCA 859-10-
106(1) provides that a credit may be allowed againerson’s Utah tax liability for taxes paid toother
governmental entity, as follows:

A resident individual shall be allowed a creditiagathe tax otherwise due under
this chapter equal to the amount of the tax impaseldim for the taxable year by
another state of the United Stated, the Distric€olumbia, or a possession of the
United States, on income derived from sources thevkich is also subject to tax
under this chapter.
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Waiver of Penalty and Interest. In those situations where penalty and interasetbeen
properly imposed, Section 59-1-401(11) authorizesiommission to waive, reduce, or compromise fieaal
and interest upon a showing of reasonable cause.

DISCUSSION

The Petitioner is a permanent resident of theddif8tates and was a Utah resident individual
for the 2002 and 2003 tax years. The Petitionsgived pension income from COUNTRY 1 in each of the
years at issue and paid FOREIGN 1 taxes on theriacoVhen filing his Utah returns for these yehss,
claimed an equitable adjustment to Utah taxablenreequal to the amount of pension income he redeiv
thus reducing his Utah income tax liability to zero

While Section 59-10-115 and Rule 4 provide fofe@guitable adjustment” to Utah taxable
income under certain circumstances, the taxatiorinobme by a foreign country is not one of the
circumstances listed. Accordingly, it was improfmerthe taxpayer to claim an equitable adjustnirettis
manner. However, the Commission must still deteemihether Utah is barred from taxing the Petitigne
pension income under the Convention that the UnBtdes and COUNTRY 1 signed in 1989. If the
Commission finds that Utah is prohibited under@umvention from taxing the income at issue, it githnt
the Petitioner’'s appeal and overturn the assessment

On the other hand, if the Commission determinasttie Convention does not prohibit the
Commission from taxing the income, it must theredaine whether the Petitioner is allowed to takesdlit
for the taxes he paid to COUNTRY 1 against his Utahliability. If the Commission determines thmet
credit is allowed, the Petitioner’s appeal willdenied and the Division’s assessments of tax witlstained.
Lastly, the Commission will consider whether existasonable cause to waive the interest in thitema

l. Double Taxation Convention Article 2 on the Convention provides that its
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prohibitions against taxation shall apply to “da@ federal income taxes imposed by the InternabRes
Code (but excluding the accumulated earnings texpersonal holding company tax, and social sgcurit
taxes); and bb) the excise tax imposed on insurnareriums paid to foreign insurers. . ..” Becdusdreaty
does not specifically prohibit the imposition cditetincome tax, including Utah’s income tax, orome that
COUNTRY 1 has also taxed, the Division arguesithah may impose its income tax on the pension irecom
at issue.

The Petitioner states that the Division may beamiribut asks the Commission to determine
otherwise because the Convention is more favotalllmited States citizens living in COUNTRY 1 than
FOREIGN 1 citizens living in the United States. ef@ommission, however, does not have the authtority
alter provisions of federal treaties. In additibtte Commission was faced with a similar iSSUBXXXX v.
Auditing Division, Utah State Tax Commission Appeal No. 03-0723 (2004) (“Appeal No. 03-0723"). In that
appeal, the Petitioner took a credit against hihliicome tax liability for taxes paid on his retirent income
to COUNTRY 2. The Petitioner argued that the Whiftates — COUNTRY 2 Income Tax Convention of
August 16, 1984 (“FOREIGN 2 Convention”) precludéigih from taxing the retirement income because it
had been taxed by COUNTRY 2. Like the Conventietwieen the United States and COUNTRY 1, the
FOREIGN 2 Convention specifically applied to fedéaes imposed by the Internal Revenue Servidajidu
not mention taxes imposed by a state of the UrStades.

The Commission’s decision in Appeal No. 03-07Z8iither supported by a STATE decision
in AIRLINE v. Commissioner of Rev., 1979 WL 1100 (STATE. Tax 1979), which interpretegrior, but
similar, Convention between the United States aDtNTRY 1 as allowing the state to impose its tayasn
the FOREIGN 1 entity. For these reasons, the Casion finds that Utah is not barred from impositsg i

income tax on the Petitioner’s pension incomeierytears at issue.
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Il. Credit for Taxes Paid to Another CountryNo credit against a taxpayer’'s Utah

liability is allowed for taxes paid to another gawmental entity unless a specific statute or oghethority

provides for such a credit. Section 59-10-106¢byjales that a taxpayer may apply a credit for $gpad to
“another state of the United Stated, the Distric@olumbia, or a possession of the United States,tioes not
provide for a credit for taxes paid to another ¢oun In Appeal No. 03-0723, the Commission deditieat

the statute is limited to those credits specificiidited, thus barring a credit for taxes paidriotaer country.
Accordingly, the Commission finds that the Petidtomay not apply a credit against his Utah taxeshie

taxes he paid to COUNTRY 1.

Il. Interest Pursuantto Section 59-10-401(11), interest lbeayyaived upon a showing
of reasonable cause. Interestis charged bedagismdpayer has had the use of the tax dollaraglarperiod
when the state should have had that use. Forehgon, interest is only waived if the impositidrinterest
arose from a Commission employee’s error. Thesagsents at issue arose because the Petitionerdu:iies
income at issue to be barred from taxation, noabse of a Tax Commission employee’s error. Intaudi
the Petitioner states that he should not be changexst for the period between the issuancee$tatutory
Notices and the Initial Hearing, as this delay was of the Commission’s appeal system. HowevVer, t
Petitioner had the option to pay the assessméimé éilme the Statutory Notice was issued, whichldbave
tolled the accrual of interest during this periadg had he prevailed, had his payment, with interefsinded
to him. For these reasons, the Commission finaisrtbne of the interest that has accrued was thiedthe
Tax Commission or its employees. Accordingly, @mmmission finds that reasonable cause to waieedsit
does not exist, and it denies the Petitioner’s estjfor waiver of interest.

DECISION AND ORDER




Appeal No. 05-1787

Based upon the foregoing, the Commission findstti@pension income that the Petitioner
received during the 2002 and 2003 tax years artdatha taxable in COUNTRY 1 is also subject to Utah
taxation. In addition, the Commission finds tHa taxes the Petitioner paid to COUNTRY 1 may ret b
applied as a credit against his Utah income tailiig. Lastly, the Commission finds that reasdeatause to
waive the interest imposed in this matter doesaxit. For these reasons, the Commission denés th
Petitioner's appeal and sustains the Division’esssients of tax and interest for the 2002 and @00gars.

It is so ordered.

This decision does not limit a party's right tocarfal Hearing. However, this Decision and
Order will become the Final Decision and Ordeihaf Commission unless any party to this case filesteen
request within thirty (30) days of the date of thégision to proceed to a Formal Hearing. Sueljagst shall
be mailed to the address listed below and mustidiecthe Petitioner's name, address, and appealetumb

Utah State Tax Commission
Appeals Division
210 North 1950 West
Salt Lake City, Utah 84134

Failure to request a Formal Hearing will precludg turther appeal rights in this matter.

DATED this day of , 2006.

Kerry R. Chapman
Administrative Law Judge



Appeal No. 05-1787

BY ORDER OF THE UTAH STATE TAX COMMISSION.

The Commission has reviewed this case and the sigded concur in this decision.

DATED this day of , 2006.
Pam Hendrickson R. Bruce Johnson
Commission Chair Commissioner
Marc B. Johnson D’Arcy Dixon Pignanelli
Commissioner Commissioner

Notice: If a Formal Hearing is not requested as discuabesle, failure to pay any remaining balance regyilti
from this order within thirty (30) days from thetdaf this order may result in a late payment pgnal
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